IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORTHWESTERN NATI ONAL LI FE | NSURANCE  :  CIVIL ACTION
COVPANY :

V.
U S. HEALTHCARE, | NC © NO. 96- 4659

MEMORANDUM AND ORDER

HUTTON, J. May 7, 1998

Presently before this Court is the Mtion by Petitioner
Nort hwestern National Life Insurance Conpany for Sumrary Judgnent
(Docket No. 17), and the Cross Motion by U S. Healthcare Inc. for
Summary Judgnent (Docket No. 18). For the foll ow ng reasons, the
petitioner’s notion is DENIED and the respondent’s notion is
DENI ED.

| . BACKGROUND

This action arises out of a Reciprocal Mrketing and
Adm ni strative Services Agreenent (the “Agreenent”), entered into
between the petitioner, Northwestern National Life |nsurance
Conpany (“NWANL”), and the respondent, U S. Healthcare, Inc.
(“USHC’). NWNL's Mot. for Summ J. (“Mdt.”) Ex. A Pursuant to
the Agreenent, each party elected to coordinate and to pronote
joint sales of the other party’ s insurance products to prospective
custoners in the Atlanta, CGeorgia market. [d. § 3. The contract
specifically provided that in the event of a dispute, the parties
woul d participate in a non-binding procedure in an attenpt to

resolve the conflict. 1d. ¥ 9.17.1. |If the non-binding procedure



failed to resolve the conflict, the parties agreed that the di spute
woul d be resol ved by arbitration, under the Federal Arbitration Act
(“FAA"), 9 U.S.C. § 1, et seq. (West 1970). NWL's Mbt. Ex. A T
9.17. 2.

Approximately five nonths after the parties executed the
contract, Aetna Life & Casualty Conpany (“Aetna”), one of NWL’s
chief conpetitors, acquired USHC. McCorm ck Decl. 911 3, 4.
Accordi ngly, NWNL expressed its concern to USHC t hat USHC coul d no
| onger “carry out its contractual obligations to use reasonable
efforts to pronote NWAL' s insurance products.” 1d. § 5.

On May 28, 1996, USHC and Corporate Health Insurance, Inc.
(“CH "), a USHC subsidiary, filed suit against NWL and Reliastar
Fi nanci al Corporation, (“Reliastar”), NVWNL's parent conpany, inthe
Court of Conmmon Pl eas of Montgonery County, Pennsylvania, alleging
clains for breach of contract, intentional interference wth
prospective econom ¢ advantage, and intentional interference with
contractual relations. NML' s Mt. Ex. D. On June 14, 1996, NWAL
and Reliastar renoved the action to the United States District
Court for the Eastern District of Pennsylvania on the basis of
diversity of citizenship of the parties. Two weeks |ater, NWL
filed an Application to Conpel Arbitration before this Court.

On July 22, 1996, this Court consolidated the renoved action
and the arbitration petition. On Decenber 19, 1996, this Court

determned that it | acked subject matter jurisdiction, because NVNL



and CH were not diverse. Moreover, the Court remanded the matter
to the Court of Common Pl eas of Montgonery County, Pennsyl vani a.
On January 21, 1997, NWNL appealed this Court’s ruling to the
United States Court of Appeals for the Third Crcuit. On appeal,
the Third Crcuit found that this Court erred in dismssing and
remanding the petitioner’s Application to Conpel Arbitration.

Nort hwestern Nat’'l Life Ins. Co. v. US. Healthcare, Inc., No. 97

Cv. 1045, slip op. at 7 (3d Gr. Cct. 23, 1997). The Third
Crcuit stated that NWAL' s:

application for arbitration properly invoked
the jurisdiction of the federal court. [NANL]
has a right to federal court determ nation of
its entitlenent to an order pursuant to 9
US C 8 4 “directing the parties to proceed
to arbitration in accordance with the terns of
the agreenent,” provided it could establish an
i ndependent basis for federal jurisdiction.
Because the parties to the lawsuit were
di verse and the jurisdictional anount
satisfied, [NVAL] net this requirenent.

Id. Thus, the Third Crcuit remanded the action, so that this
Court could consider NMWNL's Application to Conpel Arbitration.

On Novenber 26, 1997, NWNL filed its Mtion for Sunmary
Judgnent, seeking an ordering conpelling arbitration. On Decenber
11, 1997, USHC filed its Cross Mdtion for Sunmary Judgnent, asking
this Court to dismss the petitioner’'s Application to Conpel

Arbitration



1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. 1d. at 324. A genuine issue is one
in which the evidence is such that a reasonable jury could return

a verdict for the nonnoving party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).
When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court nmay not consider the credibility or weight of the
evidence in deciding a notion for summary judgment, even if the

guantity of the noving party’ s evidence far outweighs that of its

4



opponent. 1d. Nonetheless, a party opposing sunmary judgnent mnust
do nore than rest upon nere all egations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Gr. 1992).
“The nmere fact that the parties have fil ed cross-notions under
Rul e 56(c) does not nean that the case will necessarily be resol ved

at the summary judgnent stage.” Reading Tube Corp. v. Enployers

Ins. of Wausau, 944 F. Supp. 398, 401 (E. D. Pa. 1996). “Wher e
cross-notions for summary judgnent are presented, each side
essentially contends that there are no i ssues of material fact from

the point of view of that party.” Bencivenga v. Wstern Pa

Teansters, 763 F.2d 574, 576 n. 2 (3d Cr. 1985). Accordingly,
“[e]ach side nust still establish that no genuine i ssue of materi al
fact exists and that it is entitled to judgnent as a matter of |aw
Therefore, the court nust consider the nptions separately.”

Readi ng Tube Corp., 944 F. Supp. at 401 (citing Rains v. Cascade

Indus. Inc., 402 F.2d 241, 245 (3d Cir. 1968)).

B. The Federal Arbitration Act

The Federal Arbitration Act established a federal policy
favoring arbitration and requiring that federal courts rigorously

enforce agreenents to arbitrate. Shearson/Anerican Express, Inc.

v. MMahon, 482 U.S. 220, 226 (1987) (citing Moses H. Cone Meni |

Hosp. v. Mercury Constr. Corp., 460 U S. 1, 24 (1983) and Dean

Wtter Reynolds, Inc. v. Byrd, 470 U. S. 213, 221 (1985)); Perry v.
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Thomas, 482 U.S. 483, 489 (1987). Section 2 of the Act provides:

A witten provision in any . . . contract
evi denci ng a transaction invol ving commerce to
settle by arbitration a controversy thereafter
arising out of such contract or transaction,
or the refusal to perform the whole or any
part thereof, or an agreenent in witing to
submt to arbitration an existing controversy
arising out of such contract, transaction, or
refusal, shall be wvalid, irrevocable, and
enf orceabl e, save upon such grounds as exi st
inlaw or in equity for the revocation of any
contract.

9 US.C 8§82 (1970). “The effect of [this] sectionis to create a
body of federal substantive |lawof arbitrability, applicable to any
arbitration agreenment within the coverage of the Act.” Perry, 482

U S at 489 (citing Mboses H Cone Menil Hosp., 460 U.S. at 24). By

enacting this legislation, Congress intended to overrule the
traditional refusal of the courts to nake arbitrati on agreenents as

enforceable as other contracts, Dean Wtter Reynolds, Inc., 470

U S. at 219, and to effectuate the avoi dance of unnecessary expense
and delay of litigation where the parties had provided for the nore

efficient process of arbitration. See Dees v. Distenfield, 618 F.

Supp. 123, 126 (C.D. Cal. 1985); Cunningham v. Dean Wtter

Reynolds, Inc., 550 F. Supp. 578, 584 (E.D. Cal. 1982); see also

Glling v. Eastern Airlines, Inc., 680 F. Supp. 169, 169 (D.N.J.
1988) (finding that purpose of arbitration is “to provide parties
wi th a quick and i nexpensi ve neans of resolving their dispute while

reducing the court’s caseload.”). Thus, given the strong

federal policy favoring arbitration, any doubts concerning the
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scope of arbitration issues should be resolved in favor of

arbitration. See Mses H. Cone Memil Hosp., 460 U. S. at 24; see

al so Sharon Steel Corp. v. Jewell Coal and Coke Co., 735 F.2d 775,

777-78 (3d Cir. 1984).

Consistent with the liberal policy endorsing arbitration,
the Federal Arbitration Act provides two principle enforcenent
routes for arbitration agreenents in contracts evidencing a
transaction involving interstate conmerce. Under Section 3, an
arbitration agreenent may be passively enforced in an ongoing
proceeding by a notion for a stay pending arbitration. 9 U S.C 8§
3. This section “envisages action in a court on a cause of action
and does not oust the court’s jurisdiction of the action, though

the parties have agreed to arbitrate.” Zosky v. Boyer, 856 F.2d

554, 556 (3d Gir. 1988), cert. denied, 488 U. S. 1042 (1989) (citing

The Anaconda v. Anerican Sugar Ref. Co., 322 U S. 42, 44 (1944)).

Section 3 mandates that the court stay proceedings before it, if
satisfied that the i ssues before the court are arbitrabl e under the
agreenent. 9 U.S.C. 8 3. Section 4 authorizes the district court
to issue an order conpelling arbitration if there has been a
“failure, neglect, or refusal” to conply with the arbitration
agreenent. 9 U.S.C. 8 4. Were the conditions under Sections 3 or
4 are present, the “Act leaves no place for the exercise of
di scretion by a district court, but instead mandates that district

courts shall direct the parties to proceed to arbitration on i ssues



as to which an arbitration agreenent has been signed.” Dean Wtter

Reynol ds, 470 U. S. at 218; see al so Southland Corp. v. Keating, 465

US 1, 13 (1984) (“[T]he purpose of the act was to assure those
who desired arbitration and whose contracts relate to interstate
commerce that their expectations woul d not be underm ned by federal

judges . . .”7) (quoting Metro Indus. Painting Corp. Term nal

Constr. Corp., 287 F.2d 382, 387 (2d Cr. 1961), cert. denied, 368

U S. 817 (1961) (Lunbard, C.J., concurring)); China Union Lines

Ltd. v. Anerican Marine Underwiters, Inc., 458 F. Supp. 132, 135

(S.D.N.Y. 1978).

C. Applicable Law

“The laws of the several states, except where the
Constitution or treaties of the United States or Acts of Congress
otherwise require or provide, shall be regarded as rules of
decision in civil actions in the courts of the United States, in
cases where they apply.” 28 U . S.C. §8 1652. Under Section 2 of the
FAA, state law applies to “issues concerning the wvalidity,
revocability, and enforceability of contracts generally.” Doctor’s

Assocs., Inc. v. Casarotto, 517 U S. 681, 684 (1996) (quoting

Perry, 482 U S. at 492 n. 9); WIllow Valley Manor v. Trouvailles,

Inc., 977 F. Supp. 700, 702 (E.D. Pa. 1997) (citations omtted)
(“The scope of an arbitration agreenment is a question of federal
law but state |aw governs whether the parties entered into an

arbitration agreenent.”).



When, as in the present case, this court sits in diversity,?
it nust apply the substantive law of the state in which it is
| ocated, including the forumstate' s choice of |law rules. Klaxon

Co. v. Stentor Elec. Mqg. Co., 313 US. 487, 496 (1941).

Accordi ngly, Pennsylvania’ s choice of law rules apply in the
I nstant case.

Under Pennsylvania's choice of lawrules, courts wll follow
a contractual choice of law provision set out by the parties
provided that the state chosen bears a reasonable relation to the

parties or the transaction. Lang Tendons, Inc. v. The Great S. W

Mtg. Co., No.ClV.A 90-7847, 1994 W. 159014, at *3 (E.D. Pa. Apr.

25, 1994); Novus Franchising, Inc. v. Taylor, 795 F. Supp. 122, 126

(MD. Pa. 1992); Nova Ri bbon Prods., Inc. v. Lincoln R bbon, Inc.

No. Cl V. A. 89-4340, 1992 W 211544, at *3-5 (E.D. Pa. Aug. 24, 1992),
aff’d, 995 F.2d 218 (3d G r. 1993) (table). Section 9.13 of the
Agreenent, entitled “CGoverning Law’, provides that “[t]his
Agreenent will be interpreted and enforced in accordance with the
| aws of Ceorgia.” Accordingly, CGeorgia s substantive | aw applies
provided that the parties or the transaction bear a reasonable
relationship to Georgia.

Here, the transaction bears a reasonable relationship to

Ceorgia so as to warrant upholding the parties’ contractual choice

1. The FAA “does not confer federal jurisdiction.” See Northwestern Nat’]|
Life Ins. Co., No. 97-1045, slip op. at 9 n. 2. Instead, this Court’s
jurisdiction is based on diversity of the parties.
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of law provision. Specifically, the subject of the Agreenent was
the solicitation of sales of certain NWNL products in Ceorgia
NWAL's Mot. Ex. A 88 1.1, 1.3. Accordingly, the Court shall apply
Ceorgia’s substantive law to the issue of “whether the parties

entered into an arbitration agreenent.” WIIlow Valley Manor, 977

F. Supp. at 702 (citations omtted).

D. Analysis of the Parties’ Mbtions

1. NMAL's Motion for Sunmary Judgnent

In the instant matter, the parties do not dispute that NWAL
and USHC entered into the Agreenment on Novenber 10, 1995. Section
9 of the Agreenent states, in pertinent part:

9.8 Rights Cunul ative; No Waiver. No right or
remedy conferred upon or reserved to either
party is intended to be exclusive of any ot her
right or renmedy except to the extent that the
di spute resolution process in this Agreenent
is arequirenent for obtaining other rights or
remedi es. Each and every right and renedy
shall be cumulative. No delay or failure by
either party to exercise at any tinme any right
or renedy of this Agreenent shall constitute a
wai ver thereof or of such party’s right to
exerci se each and every right and provision of
this Agreenent.

9.17 Dispute Resolution Procedures. In the
event of any dispute arising out of or
relating to this Agreenment, the parties agree
that such dispute shall be resolved as set
forth bel ow. Except as specified el sewhere in
this Agreenent, this Agreement will remain in
full force and effect and both parties wll
continue to provide services during the
di spute resol ution process.

10



9.17.1 The parties shall attenpt in good
faith to resolve the dispute or other matter
pronptly by negotiations between executives
who have authority to settle the controversy
(“Executives”). Either party may give the
other party witten notice of any dispute or
matter not resolved in the ordinary course of
business. Wthin fifteen (15) cal endar days
after said notice, executives of both parties
shall neet at a nutually acceptable tinme and
place, and thereafter as often as they

reasonably deem necessary, to exchange
relevant information and attenpt to resolve
the dispute. |If the dispute or matter has not

been resolved within sixty (60) cal endar days
after said notice, or if the parties fail to
meet within fifteen (15) cal endar days, either
party may initiate nmediation of the dispute as
provi ded hereinafter. |f an executive intends
that an attorney shall acconmpany himher to a
nmeeting, the other Executive shall be given at
| east three (3) business days’ notice of such
intention and nmay al so be acconpanied by an
attorney. Al negotiations pursuant to this
cl ause are confidential and shall be treated
as conprom se and settlenment negotiations for
pur poses of all applicable rules of evidence.

9.17.2 Any dispute arising out of or
relating to this Agreement or the breach,
termnation, or validity thereof, that has not
been resolved by non-binding procedure as
provided herein within sixty (60) cal endar
days of the initiation of such procedures,
shall be finally resolved by arbitration
conduct ed expeditiously in Atlanta, Georgiain
accordance wth the Center for Publ i c
Resources (“CPR’) Rules for Non-Adm nistered
Arbitration of Business Disputes by a sole
arbitrator; provided, however, that if one
party has requested the other party to
participate in a non-binding procedure and the

ot her has failed to participate, t he
requesting party nmay initiate arbitration
before expiration of the above period. The

arbitration shall be governed by the United
States Arbitration Act, 9 U.S.C. Section 1, et
seq. and judgnent upon the award rendered by

11



the arbitrator nmay be entered by any court
having jurisdiction thereof. The place of
arbitration shall be Atlanta, Ceorgi a.
Arbitrators shall not be enpowered to award
damages in excess of actual conpensatory
damages and each party hereby irrevocably
wai ves any damages other than or in excess of
actual conpensatory damages.

Citing the | anguage of the arbitration clause, NVWNL seeks an
order conpelling arbitration. Furthernore, NVAL requests a stay of
t he proceedings in the Court of Common Pl eas of Montgonery County.
In support of its Mtion, NML has denonstrated that the
Arbitration Act governs the instant transaction.? NML's Mt. at
9-11, Exs. A & B. Moreover, NWNL has shown that the Agreenent
requires the parties to arbitrate their disputes. NML s Mdt. Ex.
A, McCormck Decl. 91 2, 6. Finally, NM\ANL of fers evidence that the
di spute in question is covered by the arbitration clause. | d.
Thus, this Court finds that NWNL has substantiated its Mtion for

Summary Judgnent

2. USHC s Cross Mdtion for Summary Judgnent

“A court cannot order the arbitration of a clai munl ess the

parties to a dispute have agreed to arbitration.” Marschall V.

Smth Barney, Inc., No. CV.A 95-1647, 1995 W 303636, at * 2 (E. D

2. The Act “enbodi es Congress’ intent to provide for the enforcenent
of private agreenents within the full reach of the Comrerce O ause.” Perry,
482 U. S. at 490. Accordingly, the definition of “comerce” in Section 2

i ncl udes “commerce anong the several States.” 9 U S.C. § 1. The parties do
not di spute that the obligations under the Agreenent inplicate interstate
comerce as defined and interpreted under the Act. See NMWNL's Mot. at 10;
NWAL's Mot. Ex. A 88 1.2, 2.2; USHC s Cross-Mit. for Sunm J. (“Mdt.”) at 5.

12



Pa. May 17, 1995) (citing Goodwin v. Elkins & Co., 730 F.2d 99 (3d

Cr.), cert. denied, 469 U S. 831 (1984)). Thus, prior to

conpelling a party to arbitrate, “8 4 requires the court to ensure
that a valid agreenent to arbitrate exists between the parties.”

Marschal I, 1995 WL 303636, at * 2 (citing Laborers’ Int’l Union of

N. Am, AFL-CIOvVv. Foster Weeler Corp., 868 F.2d 573, 576 (3d Cir.

1989)) .

In Prima Paint Corp. v. Flood & Conklin Mqg. Co., 388 U S.

395, 404 (1967), the United States Suprenme Court discussed the
trial court’s role in determning the validity of an agreenent to
arbitrate

In Prima Paint the purchaser of a
pai nt busi ness which entered into a consulting
contract wwth the corporate seller to comence
after the sale sought rescission of the
contract on the grounds that the seller
fraudulently represented that it was sol vent
and able to perform the contract when, in
fact, it had filed a petition under Chapter 11
of the Bankruptcy Code shortly after execution
of the agreenent. 388 U S. at 398 []. The
seller argued that the contract’s arbitration
cl ause governed even allegations of fraud
directed to the entire contract.

The Suprene Court noted that the issue
was settled under Section 4 of the Act which
permts the court to i ssue an order conpelling
arbitration only if “the making of the
agreenent for arbitration” is not in issue.
Prima Paint, 388 U S. at 403 [].

Accordingly, if the claimis
fraud in the inducenent of the
arbitration clause itself - an issue
which goes to the ‘nmaking’ of the
agreenent to arbitrate - the federal
court may proceed to adjudicate it.

But the statutory | anguage does not

13



permt the federal court to consider
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t he cl ai ns of fraud in t he

i nducenent of t he contract

general |l y.
388 U.S. at 404 []. Although the case before
the Court arose under Section 3, the Court
ruled that this reasoning applied to that
Section as well because it was “inconcei vabl e
that Congress intended the rule to differ
dependi ng upon which party to the agreenent
first invokes the assistance of a federal
court.” I1d.

Republic of the Philippines v. Wstinghouse Elec. Corp., 714 F.

Supp. 1362, 1367 (D.N.J. 1989). Thus, under a Section 4 claim
“the arbitration clause is to be treated as conceptually
‘separable’ fromthe remai nder of the contract.” |1d.

Prina Paint “l eaves federal courts with the rather rare and

narrow issue of whether fraud was directed specifically to the
arbitration clause whil e passing the nore frequent and usual |y nore
conpl ex question of whether fraud was directed to the entire
contract to the arbitration panel.” 1d. “The challenge for the
party who believes hinself to be the victimof fraud and wi shes to
fight it out in court is to denonstrate that the fraud was
specifically directed to the arbitration clause or to convince the

court to craft sone exception to the Prima Paint doctrine.” [d. at

1368.

““The teaching of Prima Paint is that a federal court nust

not renmove from the arbitrators consideration of a substantive
challenge to a contract unless there has been an independent

challenge to the making of the arbitration clause itself. The

15



basis of the underlying challenge to the contract does not alter
the . . . principle.”” lan R MacNeil et al., 2 Federal

Arbitration Law, 8 15.3.2 (1994) (quoting Unionmutual Stock Life

Ins. Co. v. Beneficial Life Ins. Co., 774 F.2d 524, 529 (1st Gr.

1985)). Thus, Prinma Paint’s holding is not limted to all egations

of fraud. In fact, the Prima Paint doctrine has been applied to

several contractual defenses, including:

illegality; consensual requirenents such as
whet her a draft was intended to be a finalized
contract and nutual m stake; authority issues,
such as ultra vires; superveni ng event issues,
such as frustration of purpose; consensual
def enses, such as duress, ‘overreaching,’ and
unconsci onabi lity; pr ocedur al requi renents
such as tinme limts on submssion of clains
against seller for defective goods; and
statute of limtations running on the contract
containing the arbitration clause. Sone
guestions concerning scope of the arbitration
clause may also be referred to arbitration.
The doctrine may also be applied to issues
relating to nodification, waiver, and other
termnation of the arbitration agreenent.

lan R MacNeil et al., supra, 8 15.3.2 (footnotes omtted).

Prima Paint’s separability principle, however, can be

avoided by a valid attack on the arbitration clause. lan R
MacNeil et al., supra, 8§ 15.3.4 (“An attack based only upon a
defective arbitration clause, such as fraud inducing the
arbitration clause itself, is for the court to decide.”) (footnote
omtted). Thus,

[nJo matter how serious the alleged invalidity

of the contract containing the arbitration
cl ause the dispute about invalidity goes to

16



arbitration and only to arbitration, unless
the clainmed defect in some way particularly
affects the arbitration clause as such. Only
in the latter case does the court decide
whet her the defect exists, and then only to
t he extent necessary to decide the validity of
the arbitration clause itself.
ld. (footnotes omtted).

In the instant action, USHC clainms that NMAL's failure to
provi de services during the dispute resolution process invalidates
the arbitration clause itself. WMre specifically, USHC ar gues t hat
the Agreenent is invalid because: 1) mandatory conditi on precedents
to arbitration were not fulfilled; 2) NWL fraudulently induced
USHC to enter into the arbitration clause; 3) the arbitration
cl ause | acked consi deration; 4) USHC nmade a m stake concerni ng the
arbitration; 5) NWL engaged in bad faith; 6) NWL anticipatorily
repudi ated the Agreenent; 7) NMWL waived any right to conpel
arbitration; and 8 NML is estopped from attenpting to conpel
arbitration.? Thus, this Court nust consider whether NWML's

all eged breach of the agreenent affects the validity of the

arbitration cl ause.

a. Condition Precedent

Under Georgia law, “[c]onditions nay be precedent or

subsequent. A condition precedent nust be perfornmed before the

3. USHC al so contends that this Court |acks subject matter jurisdiction and
that CH is an indispensable party. However, the Third G rcuit previously
rejected these argunents. See Northwestern Nat'|l Life Ins. Co., No. 97-1045,
slip op. at 7, 9.
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contract becones absolute and obligatory upon the other party.”
Ga. Code Ann. 8§ 13-3-4 (1997). Thus, “the nonoccurrence of a
condition precedent discharges the obligor’s duty to perform’

Gynto Constr. Co. v. Architectural dass & Wndows, Inc., 884 F.2d

1362, 1364-65 (11th Cir. 1989).
No “precise technical words are necessary to create a

condition” to perfornmance. Fulton County v. Collum Properties,

Inc., 388 S.E. 2d 916, 918 (Ga. C. App. 1989). Mboreover,

preci se technical words [are not] necessary to
create a covenant. However, “[w]ords such as
‘on condition that,’” “if,’” and ‘provided,’ are
words of condition, and in the absence of
indication to the contrary, the enploynment of
such words in a contract creates conditions
precedent.” 6 EA, Contracts § 83. Al so

“[e] xpress statenments to the effect that a
condition is to be construed as a condition
precedent are often contained in contracts and
are entitled to be so construed in carrying
out the intent of the parties.” Id. . . . .
Nevert hel ess the absence of such words does
not per se resolve this matter

Wiile a party need not include specific | anguage in order to
create a condition precedent, Georgia |law does not favor
interpreting clauses as such. |In fact, a general rule of contract
construction under Ceorgia law is that “promises in a contract

shoul d be construed as covenants rather than conditions if the text

permts.” Fantastic Fakes, Inc. v. Pickwick Int’'l, Inc., 661 F.2d
479, 484 (5th Cr. 1981) (citing Ga. Code Ann. 8§ 37-216; Floyd v.

Hoover, 234 S.E. 2d 89 (Ga. . App. 1977)); see also Fulton County

18



V. CollumProperties, Inc., 388 S.E. 2d 916, 918 (Ga. C. App. 1989)
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(“[W here the rul es of constructionw !l allow, equity seeks al ways
to construe conditions subsequent into covenants”).

Fur t her nor e, [w] here ternms of a witten contract are cl ear
and unanbi guous, the court will |look to the contract alone to find

the intention of the parties.”” 1d. (quoting Health Svc. Crs.

Inc. v. Boddy, 359 S.E. 2d 659 (Ga. 1987)). Mor eover, where the

parties to a contract include an integration clause, CGeorgia |law

forbids the parties fromusing “parol evidence to show conditions

precedent to the contract,” in the absence of fraud, accident, or

m st ake. Lyon v. Patterson, 227 S.E. 2d 423, 426 (Ga. C. App

1976); Deck House, Inc. v. Scarborough, Sheffield & Gaston, Inc.,

228 S.E. 2d 142, 143 (Ga. C. App. 1976).

In the instant action, USHC asserts that Section 9.17, which
requires the parties to provide services during the dispute
resolution process, constitutes a condition precedent to
arbitration. Mreover, USHC offers evidence that NVAL failed to
provide services during the dispute. Sinmon Decl. (91 2-4.
Accordingly, USHC argues that it should not be conpelled to
arbitrate. In response, NWANL contends that its obligation to
provi de services does not constitute a condition precedent to

arbitration. NVWAL's Mot. at 20-22.
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This Court finds that USHC s argunent nust fail.* The
| anguage concerning the dispute resolution process is clear and
preci se, and Jlacks any terns regarding prerequisites to
arbitration. Wile the | anguage relied on by USHC may have created
a condition precedent to NMNL's rights under the Agreenent, the
Agreenent does not nmanifest an intent to create a specific
condition precedent to the formation of the arbitration provision.

Mor eover, the Agreenent includes an integration clause. See
NWAL's Mot. Ex. A 8 9.14. Although USHC clains that the parties
intended to create a condition precedent to arbitration,® “[t]he
om ssion of any such contingency in the witing precludes the offer
of proof upon it.” Lyon, 227 S.E 2d at 426. Further, this Court

finds that USHC has failed to of fer evi dence of fraud, m stake, or

accident. See, infra. Accordingly, this Court finds that NVWAL' s
prom se to continue providing services i s not a condition precedent
to USHC s pronmise to arbitrate, and USHC s Motion i s denied in that

respect.

4, Specifically, USHC cites the follow ng | anguage in support of its
argurent: “Except as specified elsewhere in this Agreenent, this Agreenent
will remain in full force and effect and both parties will continue to provide
services during the dispute resolution process.” Agreenment 8 9.17.1 (enphasis
added). Moreover, USHC quotes Section 9.8 of the Agreenent, which states
that: “No right or remedy conferred upon or reserved to either party is

i ntended to be exclusive of any other right or remedy except to the extent
that the dispute resolution process in this Agreenent is a requirenent for
obtaining other rights or renedies.” Agreenent 8 9.8 (enphasis added).

5. In support of this argunent, USHC offers the declaration of David F.
Sinmon (“Sinmon”), the Vice President and Principle Legal Oficer of Aetna U S
Heal thcare Inc. USHC s Mot. Ex. A Sinon states that NMAL’s prom se to
continue to provide services “was intended to be an express condition
precedent to any alleged agreenent to arbitrate.” USHC Mot. Ex. A 1 7.
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b. Fr audul ent | nducenent

“I't is well-settled that a party to an agreenent nay avoid
enforcenment of an arbitration clause if it can be shown that the
agreenment to arbitrate was procured by fraud in the inducenent.”

Gouger v. Bear, Stearns & Co., Inc., 823 F. Supp. 282, 285 (E. D

Pa. 1993) (citing Mtsubishi Mtors Corp. v. Soler Chrysler-

Plymouth, Inc., 473 US. 614, 627 (1985); Southland Corp. V.

Keating, 465 U.S. 1, 16 n. 11 (1984)). \Were the “claimof fraud
in the inducenent pertains to the contract generally,” however,
“the court is unable to adjudicate it.” Gouger, 823 F. Supp. at

285 (citing Prima Paint Corp., 388 U S. at 404).

Under Ceorgia law, a party may seek to void a contract by
claimng either actual or constructive fraud. Actual fraud
“constitut[ing] a ground for voiding a contract,” requires five

el ement s. Allen v. Sanders, 337 S. E 2d 428, 429 (Ga. C. App.

1985). A party must show “(1) a false representation . . . (2)
scienter; (3) an intention to induce [the other party] to act or
[to] refrain from acting in reliance thereon; (4) justifiable
reliance . . . ; [and] (5) damage . . . .” 1d. (quoting Tolar

Constr. Co. v. GAF Corp., 267 S.E. 2d 635, 638 (Ga. Ct. App.), rev' d

on other grounds, 271 S.E. 2d 811 (Ga. 1980)). “M srepresentation

of a material fact, if nade by m stake, and innocently, and acted

on by the opposite party to his injury, constitutes constructive
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fraud.” Southeastern G eyhound Lines, Inc. v. Fisher, 34 S.E 2d

906, 909 (Ga. C. App. 1945).
“Fraud may not be presuned, but, being in itself subtle,
slight circunstances may be sufficient to [sustain a finding] of

its existence.” Allen, 337 S.E. 2d at 429 (quoting Tolar Constr.

Co., 267 S.E.2d at 638). Thus, a claimof fraud normally requires
factual determnations by a jury. | d. “However, when the

exi stence of fraud is so subtle as to be non-existent,” a court may

find that fraudul ent inducenent does not exist. Dougl as .

Standard, 382 S.E. 2d 419, 420 (Ga. Ct. App. 1989).

In the instant matter, USHC contends that NWNL fraudul ently
i nduced USHC to enter into the arbitration agreenent. To support
this defense, USHC al | eges that NVWNL nade “m srepresentations that
NVWAL i ntended to continue providing services under the Agreenent
during any dispute resolution process.” USHC s Mdt. at 28. Thus,
USHC concl udes that NWAL fraudul ently induced USHC to enter into
the arbitration cl ause.

Whi | e USHC has subm tted evidence that it relied on NVAL' s
prom se to continue providing services, Sinon Decl. 1 8, it has not
presented sufficient evidence to justify a finding of fraudul ent
i nducenent . USHC has not shown that NML nmade a false
representation, or that it intended to induce USHC to enter into
the arbitration clause. Accordingly, USHC has failed to offer any

evidence to substantiate its claim that NWAL fraudul ent induced
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USHC to enter into the arbitration clause.
When deciding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . Big Apple BMN Inc., 974 F.2d at 1363. Mor eover, a

court may not consider the credibility or weight of the evidence in
deciding a notion for summary judgnent, even if the quantity of the
moving party’s evidence far outweighs that of its opponent. 1d.
Nonet hel ess, a party opposing summary judgnent nust do nore than
rest upon nere allegations, general denials, or vague statenents.

Trap Rock I ndus., 982 F.2d at 890. 1In the instant matter, because

USHC failed to present any evidence of fraudul ent inducenent, the

Court denies USHC s notion in this regard.

C. Fai l ure of Consideration

USHC argues that the agreenent to arbitrate nmust fail for
| ack of consideration, because NWNL failed to continue providing
services, as required under Section 9.17. USHC s Mt. at 30-31
“There is no question of the general rule of |law that where there
is total failure of consideration, and a defendant has derived no
benefit froma contract, such total failure of consideration may be

shown in bar of action on the contract.” Vanguard Properties Dev.

Corp. v. Murphy, 221 S. E 2d 691, 693 (Ga. Ct. App. 1975) (citations

omtted); see National Organic Corp. v. Southern Bag Corp., 140

S.E.2d 890, 891 (G. C. App. 1965) (citing Robbins v. Hays, 128

S.E 2d 546 (Ga. Ct. App. 1962) (“A plea of total or partial failure
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of considerationis a permssible defense to an acti on founded upon
contract.”). “The burden of sustaining the plea of total or
partial consideration is on the one asserting the defense.”

National Organic Corp., 140 S.E. 2d at 891 (citing Robbins, 128

S.E. 2d 546; Messer v. Hewitt, 106 S. E. 2d 61 (1958)). To neet its

burden regardi ng conpl ete failure of consideration, the party “nust
show . . . that the consideration has totally failed.” Robbins,
128 S. E. 2d at 547.

In the instant action, USHC argues that “NWNL provi ded no
services under the Agreenent, yet seeks to self-servingly and
unilaterally enforce [sic] a provision therein.” USHC s Mt. at
31. Moreover, USHC offers Sinon's declaration, wherein he states
that NWNL's agreenent to continue services during any dispute
resolution process “was intended to be and was nateria
consideration to any all eged agreenent to arbitrate under Section
9.17, without which USHC would not agree to arbitrate.” USHC s
Mt. Ex. AY 8. Inresponse, NMNL offers the declaration of Dani el
McCormck (“McCormck”), a Vice President of NWL, wherein
McCorm ck states that USHC breached its duties under the Agreenent

by failing to attenpt to resolve the dispute. NAWL's Mt. Ex. B

8.

At this stage, this Court nust draw all reasonable
inferences in the |light nost favorable to the nonnovant. Bi l e
BMN Inc., 974 F.2d at 1363. Mbdreover, this Court may not consi der

25



the credibility or weight of the evidence. 1d. USHC has offered
evi dence substantiating its lack of consideration defense to the
arbitration agreenent, in the formof the Sinon Declaration. NWL
presents evidence rebutting USHC s assertions, in the formof the
McCorm ck Decl aration. Accordingly, this Court finds that thereis
a genuine issue of material fact regarding USHC s failure of

consi der ati on def ense.

d. Unil ateral M stake

Georgia law “provides for recision and cancellation [of a
contract] ‘upon the ground of mstake of fact material to the

contract of one party only.’” First Baptist Church of Multrie v.

Bar ber Constr. Co., 377 S.E.2d 717, (Ga. C. App. 1989) (citing Ga.

Code Ann. 8§ 23-2-32). However, “‘[r]elief is not available on the
basis of a wunilateral mstake in the absence of fraud or

i nequi tabl e conduct or other special circunstances.’” Sepulvado v.

Daniels Lincoln-Mercury, Inc., 316 S E 2d 554, 557 (Ga. . App.

1984) (quoting Sellers v. Alco Fin. Inc., 204 S.E. 2d 478 (Ga. C.

App. 1974)).

USHC asserts that the arbitrati on agreenent is void “because

of USHC s unilateral m stake in believing that NWNL woul d conti nue
performance under the Agreenment as a condition precedent to any
obligation to arbitrate disputes.” USHC s M. at 31. Moreover,
USHC contends that NWNL, “with full know edge of USHC s beliefs,

purposefully msled USHC and disregarded the I|anguage of the
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Agreenent.” [d. at 32-33. USHC, however, fails to support its
contentions with any depositions, answers to interrogatories,
adm ssions on file, or affidavits. Thus, the Court denies USHC s

Mbtion as it relates to its unilateral m stake defense.

e. Bad Faith
Under Georgia law, “both parties [to a contract] are under
an inplied duty of good faith in carrying out the nutual prom ses

of their contract.” Jackson Elec. Menbership Corp. v. GCeorgia

Power Co., 364 S.E. 2d 556, 558 (Ga. 1988) (citing Brack v.
Brownl ee, 273 S.E.2d 390 (Ga. 1980)). “A duty of good faith and
fair dealing is inplied in all contracts in [Georgia].” Southern

Bus. Mach. of Savannah, Inc. v. Norwest Fin. Leasing, Inc., 390

S.E. 2d 402, 405 (Ga. C. App. 1990) (citation omtted). This duty
“‘requires both parties to a contract to performtheir prom ses and
[to] provide such cooperation as is required for the other party’s

performance.’” Stargate Software Int’l, Inc. v. Runph, 482 S.E. 2d

498, 504 (Ga. . App. 1997). *“Thus, ‘whenever the co-operation of
the prom see i s necessary for the performance of the prom se, there

is a condition inplied that the co-operation wll be given. "’

Sout hern Bus. Mach. of Savannah, Inc., 390 S.E. 2d at 405 (quoting
17 Am Jur. 2d Contracts 8 256). However, “there ‘can be no breach
of an inplied covenant of good faith where a party to a contract
has done what the provisions of the contract expressly give himthe

right to do.”” Marathon U.S. Realties, Inc. v. Kalb, 260 S.E 2d
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85, 87 (Ga. 1979) (quoting Automatic Sprinkler Corp. of Am v.
Anderson, 257 S.E.2d 283, 284 (Ga. 1979)).

USHC cl ains that because NVWAL acted in “bad faith in the
making of and refusal to conply with the dispute resolution
clause,” the agreenent to arbitrate is not binding on USHC. USHC s
Mot. at 33. “As evidence of bad faith,” USHC contends that “NWNL
bl atantly disregarded the mandatory conditions precedent to an
al l eged agreenent to arbitrate. Further, [USHC argues that] NWL
failed to exchange the agreed-upon and bar gai ned-for consideration
that was vital to Section 9.17's dispute resolution procedures.”
Id.

This Court finds that NVNL did not breach the inplied duty
of good faith and fair dealing by refusing to conply with the
all eged condition precedent to arbitration, because this Court
finds that no such condition precedent to arbitration existed under

the terns of the Agreenent. See, supra, at 17-18 (finding that

provision requiring NMNL to continue providing services is not a
condition precedent to NMNL’s right to arbitration). Mor eover

USHC fails to offer any evidence to support its argunent that NANL
owed an i nplied duty of good faith or breached that duty by failing
to continue providing services. Accordingly, USHC s Mtion is

denied with respect to its argunment that NWNL engaged i n bad faith.

f. Anticipatory Repudi ation

Anticipatory repudiation of a contract, under GCeorgia | aw,
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occurs when one party thereto repudiates his
contractual obligation to performprior to the
time such performance is required under the
terms of the contract. Wile technically such
a repudi ation is not a breach of contract, the
contractual time for performance not having
arrived, the | awrecogni zes that under certain
circunstances the innocent party to the
contract may treat such an anticipatory
repudi ation as a breach thereof. Thus when
one party to a bilateral contract of nutua
dependent prom ses absolutely refuses to
perform and repudi ates the contract prior to
the time of his performance, the innocent
party is at liberty to consider hinself
absolved from any future performance on his
part and has an election of several possible
renmedies, including the right to rescind the
contract altogether and recover the value of
any performance he has already rendered.

CCE Fed. Credit Union v. Chesser, 258 S.E. 2d 2, 4-5 (Ga. C. App.

1979) (citations omtted). However, a “*wllingness to negotiate
an of fer of performance at variance with the terns of the agreenent
denonstrates the offering party’'s intention to abide by the
contract and does not result in an anticipatory breach.”” J. M

dayton Co. v. Martin, 339 S.E 2d 280, 231 (Ga. Ct. App. 1985)

(quoting Pacific Coast Eng’g Co. v. Merritt-Chapman & Scott Corp.

411 F.2d 889, 895 (9th Cir. 1969)).

USHC argues that “NWL’s del i berate deci sion to not provide
[sic] services pursuant to the di spute resol ution clause repudi at ed
any al | eged agreenent to arbitrate.” USHC s Mbt. at 34. Moreover,
USHC asserts that “NWIL declared its clear intention to not provide
[ sic] any services under the Agreenent, in direct contravention of

the dispute resolution clause’'s conditions precedent. Such
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anticipatory (and, indeed, actual) repudiation of the arbitration
clause’s material conditions renders any alleged agreenent to
arbitrate void and unenforceabl e agai nst USHC. ” Id. (citation
omtted).

USHC s argunment, however, nust fail, because this Court
finds that no such condition precedent to arbitration existed under

the terns of the Agreenent. See, supra, at 17-18 (finding that

provision requiring NMNL to continue providing services is not a
condition precedent to NWNL's right to arbitration). Accordingly,
any declaration by NWL of its intention to refuse to provide
services cannot constitute an anticipatory repudiation of the
agreenent to arbitrate. Thus, USHC s notion nust be denied, as it
relates to USHC s argunent that NWNL anticipatorily repudi ated the

agreenent to arbitrate.

g. \aiver
“An arbitration clause of a contract may be repudi ated,
wai ved, or abandoned, by either or both parties to a contract. An
agreenent to arbitrate is waived by any action of a party whichis

inconsistent wth the right of arbitration.” MCorm ck-Mrgan

Inc. v. Wiitehead Elec. Co., 345 S. E . 2d 53, 55-56 (Ga. C. App

1986) (citations omtted); see Roswell Properties, Inc. v. Salle,

430 S.E. 2d 404, 407 (Ga. C. App. 1993) (finding defendant wai ved
right to arbitration by repudiating the contract, rather than

submtting disputes to arbitration); Weyant v. Maclntyre, 438
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S.E. 2d 640, 642 (Ga. C. App. 1993) (citations omtted) (waiver by
taking “legal action inconsistent wth arbitration” wusually
requires a finding that “the party seeking to rely upon an
arbitration clause did not pronptly invoke or seek to enforce the
clause.”). Wiile a party’s waiver may be inplied by its conduct,
“a showng of prejudice to the other party [resulting fromits
reliance] appears to be the central requirenent of waiver by

inplied conduct.” Mauldin v. Winstock, 411 S. E. 2d 370, 374 (.

Ct. App. 1991) (citing 28 Am Jur. 2d Estoppel & Wiiver § 30).

USHC states that “NWNL’s actions in this nmatter waiv[ed] any
right toarbitration,” USHC s Mot. at 35, because “NWNL di sregar ded
the dispute resolution clause to the extrene prejudi ce of USHC and
CH .” |[|d. at 36. Mreover, USHC argues that NVWNL wai ved its right
toarbitration by “fil[ing] counterclains against USHCin the state
court action.” 1d.°

As expl ai ned above, “a showng of prejudice to the other

party appears to be the central requirenent of waiver by inplied

6. USHC fails to explain how NVAL wai ved its right to conmpel arbitration
nmerely by filing counterclainms against USHC in the state court action. See
Anmerican Car Rentals, Inc. v. WAlden Leasing, Inc., 469 S. E 2d 431, 434 (Ga.
. App. 1996) (finding party waived arbitration agreenment by initiating |egal
action, failing to nmention arbitration in conplaint, and failing to file
notion to conpel arbitration or notion to stay); National Parents’ Resource
Inst. for Drug Educ., Inc. v. Peachtree Hotel Co., 411 S.E. 2d 884, 886 (Ga.
. App. 1991) (finding waiver of agreement to arbitrate where party
“participated fully in the defense of the action w thout ever requesting or
demandi ng arbitration, noving for dismssal, noving for a stay, or noving to
conmpel arbitration, or taking any action to present the arbitration issue to
the trial court for aruling.”). dearly, USHC cannot argue that NWAL's
actions in pursuit of arbitration are anal ogous to the parties’ conduct in
Anerican Car Rentals, Inc. and National Parents’ Resource Inst. for Drug
Educ., Inc..
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conduct .” Maul din, 411 S. E.2d at 374 (citing 28 Am Jur. 2d

Estoppel & Waiver 8§ 30). \While USHC argues that NWNL's actions

caused “extrene prejudice” to USHC, it fails to substantiate its
broad assertion. USHC “nust do nore than rest wupon nere
al l egations, general denials, or vague statenents” at the summary

j udgnment stage. Trap Rock Indus., 982 F.2d at 890. Accordingly,

USHC s Mbtion is denied as it relates to its wai ver defense to the

agreenent to arbitrate.

h. Estoppel
Under Georgia | aw,

[t]he essential elenments of an equitable
estoppel, or an estoppel in pais, are as
follows as related to the party agai nst whom
the estoppel is sought: (1) conduct anounting
to a false representation or conceal nent of
material facts, or, at least, which is
calculated to convey the inpression that the
facts are otherwise than, and inconsistent
with, those which the party subsequently
attenpts to assert; (2) intention, or at |east
expectation, that such conduct shall be acted
upon by the other party; (3) know edge, actual
or constructive, of the real facts; and, as to
the party claimng the estoppel: (1) |ack of
knowl edge of the truth as to the facts in
question; (2) reliance upon the conduct of the
party estopped; and (3) action based thereon
of such a character as to change his position
prejudicially.

Bel | v. Studdard, 141 S.E.2d 536, 540 (Ga. 1965) (citations

omtted); see Horne v. Exum 419 S. E 2d 147, 148-49 (Ga. C. App.

1992) (follow ng and discussing Bell). Furthernore,

“[t]he doctrine of estoppel is predicated upon
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a change of position to the hurt of one of the
parties acting on the representations or
conduct of the other.” Mrgan v. Mddox, 216
Ga. 816(1d), 120 S.E.2d 183 [(1961)]. Code
Ann. 8 [24-4-27], by its very terns, requires
that, in order for an equitable estoppel to
arise, the party seeking such an estoppel nust
have been “msled to his injury.”

McFarland v. Beardsly, 252 S.E.2d 72, 74 (Ga. C. App. 1979); see

Peter E. Blum & Co. v. First Bank Bldg. Corp., 275 S.E. 2d 751, 754

(Ga. Ct. App. 1980) (discussing requirenent that party be m sl ed).
Thus, “*[t]he distinguishing feature of estoppel is the inducenent

to another to act to his prejudice.’”” Turnipseed v. Jaje, 477

S.E.2d 101, 104 n. 1 (Ga. 1996) (quoting Giggs v. Dodson, 154

S.E.2d 252, 256 (Ga. 1967)).

USHC contends that NWNL is estopped from asserting its
rights under the agreenent to arbitrate, because  NWAL
“msrepresented its intentions and di sregarded express conditions
of the purported agreenent.” USHC s Mdt. at 37. Mdreover, USHC
asserts that “NWNL caused USHC to rely upon NVAL' s representations
regarding the common purpose and intention of the parties in
entering the purported agreenent to arbitrate, when in fact, NAL
clearly had no intention to [fulfill] the conditions in the
Agreenent.” 1d.

USHC s contentions are again unsupported by any evidence.
As this Court previously found, USHC fails to offer any evidence
that NWNL nade a m srepresentation. See, supra, at 21. Wile USHC

has presented evidence that it relied on NMNL's “agreenent to
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continue providing services,” USHC has not denonstrated how it has
been prejudiced by its reliance. See, supra, at 30. Accordingly,
USHC s Motion is denied as it relates to its estoppel defense to

the arbitration agreenent.

[11. CONCLUSI ON

Once the novant adequately supports its notion pursuant to
Rul e 56(c), the burden shifts to the nonnoving party to go beyond
t he mere pl eadi ngs and present evidence through affidavits,
depositions, or adm ssions on file to show that there is a

genui ne issue of material fact. Celotex Corp., 477 U S. at 324.

In this case, NWNL adequately supported its notion for summary

j udgment. Moreover, USHC adequately supported its cross notion
for summary judgnment, with respect to its failure of

consi deration defense. In response, NVAL has offered evidence to
show that there is a genuine issue of material fact with regard
to that issue. Accordingly, this Court denies both NVNL’'s Mbti on
and USHC s Cross Moti on.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORTHWESTERN NATI ONAL LI FE | NSURANCE - CVIL ACTI ON
COVPANY :
V.
U S. HEALTHCARE, | NC © NO. 96- 4659
ORDER

AND NOW this 7th day of May, 1998, upon consideration of
the Mtion by Petitioner Northwestern National Life Insurance
Conmpany for Summary Judgment (Docket No. 17), and the Cross Motion
by U S. Healthcare, Inc. for Sunmary Judgnment (Docket No. 18), IT

| S HEREBY ORDERED that the parties’ Mdtions are DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



